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DEFAMATION BILL 2005 
Consideration in Detail 

Resumed from 13 September.  
Debate was adjourned after clause 33 had been agreed to. 
Clause 34:  Damages to bear rational relationship to harm - 
Ms S.E. WALKER:  I think we have got to the question of remedies.  I appear to have left my little blue book in 
my room; that is, the Western Australian Law Reform Commission report No 8.  What are the remedies 
available now?  Will the Attorney General give an outline of how a person currently goes about getting a remedy 
and damages and how that will be altered under this provision? 
Mr J.A. McGINTY:  There are two remedies: damages or injunctions.  Those two remedies are still available 
under this piece of legislation.  Damages are now affected by the cap that has been introduced, which previously 
did not exist.  In the nature of damages, exemplary or punitive damages will no longer be available.  Those are, 
in substance, the changes that are made, otherwise the scheme is as it currently exists. 

Ms S.E. Walker:  What are the damages for injunction? 

Mr J.A. McGINTY:  It is damages or injunctions; they are alternatives, or perhaps they could even be granted 
together.   

Ms S.E. Walker:  I think there are four ranges of damages.  Is there any cap on that range of damages available? 

Mr J.A. McGINTY:  No.  

Ms S.E. Walker:  We are doing away with punitive damages -  

Mr J.A. McGINTY:  And exemplary damages. 

Ms S.E. Walker:  And that will leave? 

Mr J.A. McGINTY:  Compensatory damages.  Perhaps I may just add that compensatory damages will consist 
of economic loss and non-economic loss.  The non-economic loss is capped. 

Ms S.E. WALKER:  Is this a new causal connection - damages to bear rational relationship to harm?  Clause 34 
states that in determining the amount of damages to be awarded in any defamation proceedings, the court is to 
ensure that there is an appropriate and rational relationship between the harm sustained by the plaintiff and the 
amount of damages awarded.  Is that test usually in case law or is it something new? 

Mr J.A. McGINTY:  Given that we are moving from a common law to a statutory framework for this, what is 
set out in clause 34 is what judges should do at the moment.  It has been inserted for the sake of abundant 
caution, to make sure that is the approach that is adopted.  It is what judges should do at the moment when fixing 
damages. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  Not that I am aware of here in Western Australia. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  I do not know. 

The SPEAKER:  Hansard is having great difficulty hearing.  If the member and the Attorney General could 
raise their voices when they are speaking, it will be handy. 

Ms S.E. WALKER:  We are just gently speaking souls.  I do not know why the member for Bunbury is 
laughing.   

This provision is not reflected in the common law but is something that the states have done, is it? 

Mr J.A. McGinty:  I think it is true to say that this is the approach that should be adopted.  Common law says 
that the judge should fix damages that are reasonable in the circumstances.  This is just an alternative way of 
wording that question. 

Dr J.M. WOOLLARD:  Damages are to bear rational relationship to harm.  Is the Attorney General expecting 
to draw up some guidelines that go with this bill that would indicate that, in some areas, damages would be up to 
a certain amount and, in other areas, they would be up to a certain amount or will it be left completely to the 
discretion of the court? 
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Mr J.A. McGINTY:  It is the latter of those two propositions.  No guidelines will be drawn up.  It is simply a 
matter of there being a general direction to the courts of how they go about assessing these matters.  Each case 
will turn on its own merits.  It will be up to judges in individual cases to determine those matters.   
Clause put and passed. 
Clause 35:  Damages for non-economic loss limited - 
Ms S.E. WALKER:  In the Western Australian Law Reform Commission report, which I do not have in front of 
me but which I will get in a moment, I believe there was no suggestion of a cap on damages.  The much heralded 
Martin, QC, report suggested that there should not be a cap on damages.  What is the rationale for the Attorney 
General’s eastern states’ counterparts saying there should be a cap, particularly in light of a 2003 article by Bob 
Richardson on defamation law reform past and present, in which he wrote -  

So, while Mr McGinty might say, “A person should never get a pay-out higher than the maximum for 
pain and suffering caused in a car accident . . . - 

That is probably where the amount of $250 000 comes from - 

the fact is that the highest award for defamation in Western Australia is $150,000 . . .  

Is the $250 000 mentioned in clause 35 as damages for non-economic loss as a result of the Attorney General’s 
belief that a person should not get a payout higher than the maximum for pain and suffering caused through a car 
accident?  Is that behind it? 
Mr J.A. McGINTY:  As a matter of general principle, it was thought desirable to have a cap on damages for 
non-economic loss in defamation actions.  However, it should be noted that clause 35(2) allows a court to award 
damages for non-economic loss that exceeds the cap.  Having decided there should be cap, the issue then became 
the amount.  Section 16(2) of the New South Wales Civil Liability Act 2002 caps damages.  In 2002, $350 000 
was the figure put into that section.  It is currently $400 000.  From next month it will be $420 000, which is in 
line with the indexation that is permitted under section 17 of that act.  It was thought that if there was no cap or if 
the New South Wales civil liability cap was used, persons alleging to be defamed would institute actions in New 
South Wales or that other jurisdictions’ damages decisions would gradually rise following those in New South 
Wales.  To avoid those consequences and to reinforce the general thrust of the bill towards quickly settling 
defamation claims, $250 000 was agreed as a uniform figure.  That satisfied those jurisdictions in which, 
currently, awards are greater than or almost that amount, and other jurisdictions in which defamation damages 
awards are much less.   

To be eligible for the maximum $400 000 in New South Wales for damages for non-economic loss, it is 
reasonable to suppose that a plaintiff will have to prove that he has been rendered a quadriplegic or severely 
brain-damaged and will be very dependent upon the care of others for the remainder of his life.  In stark contrast, 
the New South Wales 2004 case of Sleeman v Nationwide News Ltd resulted in a journalist for The Sydney 
Morning Herald being awarded $400 000 in damages basically because an article in The Australian conveyed 
the impression that the journalist was dishonest.  There is no doubt that false and defamatory statements are 
harmful.  However, reputations can be restored and adverse personal feelings will pass.  Pain and suffering from 
injuries that result in, say, quadriplegia are likely to continue for life.  For those reasons the bill proposes an 
index cap of $250 000 for general damages and the abolition of exemplary or punitive damages.  I refer members 
to clause 37.  The bill proposes no cap on economic loss. 

Dr J.M. WOOLLARD:  The Attorney General was very quietly spoken and I lost some of his words.  I 
understand that with financial damages there is no cap. 

Mr J.A. McGinty:  Yes.  Economic loss. 

Dr J.M. WOOLLARD:  However, for non-economic loss there is a cap of $250 000.  I could not hear the 
Attorney General very well.  He was talking about a limit being set and quadriplegics.   

Mr J.A. McGinty:  The argument was by analogy with personal injury and the difference between hurt feelings 
and reputation, on the one hand, and quadriplegia, for example, on the other, and the need for some balance 
between the awards of damages to people in those circumstances. 

Dr J.M. WOOLLARD:  I understand.  I could not understand how quadriplegia and damages of $250 000 
related to this.  I got a bit lost in what the Attorney General was saying.  I would expect damages to be much 
higher for something like quadriplegia. 

Mr J.A. McGinty:  That was my very point. 

Dr J.M. WOOLLARD:  I agree with there being a cap on non-economic loss.  However, I do not know whether 
I agree with it being that high.  Why is there no cap on economic loss?  New South Wales brought in this type of 
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legislation many years ago.  What has since happened there to affect caps?  Is the Attorney General able to give 
some indication of the amounts involved? 

Mr J.A. McGINTY:  Economic loss is quantifiable.  If a person has lost a week’s wages or his job, those things 
are quite quantifiable. 

Dr J.M. Woollard:  It could be a year’s wages. 
Mr J.A. McGINTY:  It could well be. 
Dr J.M. Woollard:  I would have thought there would be a cap on that which was related to something, rather 
than it being left open. 

Mr J.A. McGINTY:  There is currently no cap.  Given that an economic loss is quantifiable, it can be made 
good by an order of the court.  However, hurt feelings and loss of reputation are intangible.  We thought it best to 
have a national agreement in order to prevent people from jurisdiction shopping.  We decided to agree on an 
amount for non-economic loss and provide a cap.  One would expect economic loss to be uniform throughout 
Australia.  A person would get the same result no matter which jurisdiction he went to.  If a person lost a year’s 
salary and it was worth $50 000 a year, the same amount could be awarded in any jurisdiction.  The point was 
made concerning the New South Wales case, to which I just referred, that New South Wales courts tend to be 
more generous in this area than courts elsewhere in Australia. 
Dr J.M. Woollard:  The amount included in this bill seems very generous for hurt feelings. 

Mr J.A. McGINTY:  I do not have an argument with the member about that.  Nevertheless, it is the nationally 
agreed figure. 
Ms S.E. WALKER:  I have a bit of an argument about that.  I remember the case of the well-known journalist.  
His reputation was damaged Australia-wide because it was claimed he was dishonest.  The Attorney General 
remembers how hurt he was when it was suggested that he was a criminal.  We have it in black and white that he 
was very hurt.  Was it the case involving a journalist for The Australian?  It was not that long ago. 

Mr J.A. McGinty:  He was slandered by The Australian although he was a journalist on The Sydney Morning 
Herald.  I have forgotten his name. 

Ms S.E. WALKER:  It was not that long ago. 

Mr J.A. McGinty:  The case went to court last year. 

Ms S.E. WALKER:  What did he get? 

Mr J.A. McGinty:  An amount of $400 000 for non-economic loss. 

Ms S.E. WALKER:  I assume that it was because of the damage to his reputation.  What is the name of that 
case? 

Mr J.A. McGinty:  Sleeman v Nationwide News Ltd.  The reference is [2004] NSWSC 954.   

Ms S.E. WALKER:  I refer again to Bob Richardson’s article.  He wrote that defamation damages awards in 
Western Australia, whether by a judge or jury, have been, and remain, significantly lower than those in most 
other jurisdictions in Australia.  He gives the example of Todd v Swan Television in the Supreme Court of 
Western Australia.  An amount of $70 000 was awarded for an imputation that the plaintiff murdered his wife.  
That was broadcast on Channel 9 news.  He also quotes the case of Crampton v Nugawela in the Supreme Court 
of New South Wales, which awarded $600 000 for an imputation that the plaintiff, a medical practitioner, was 
dishonest.  That imputation was published to 26 people at a meeting.  Obviously, different amounts of damages 
apply in different jurisdictions. 

Mr J.A. McGinty:  It is perhaps a bit surprising that a suggestion that a journalist is dishonest would be so 
remarkable! 

Ms S.E. WALKER:  Or a politician being a criminal. 

Mr J.A. McGinty:  I will let you say that. 

Ms S.E. WALKER:  A few Premiers from the state have gone to jail. 

Mr J.A. McGinty:  From both sides of politics.   

Ms S.E. WALKER:  Absolutely.   

What we have in this bill is a reference to damages for limiting non-economic loss, but there is no reference to 
other damages.  Does that stay with common law?   

Mr J.A. McGinty:  Yes.   
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Ms S.E. WALKER:  Except to the extent that we are doing away with exemplary punitive damages.   

I refer to page 33, clause 35, subclauses (5) and (6) and ask the Attorney General to explain how the Australian 
Statistician fits into it?   

Mr J.A. McGINTY:  The provisions of subclauses (5) and (6) really deal with the situation in which the 
Australian Statistician fails to continue to provide those statistics; that is, the amount of the average weekly total 
earnings of full-time adults in Australia, which is the index referred to.  That is the indexation factor.  If for 
whatever reason the Australian Statistician does not publish that figure in a particular year, there is the ability to 
provide for that indexation by regulation.  This provision is in the bill to deal with the possibility that may never 
occur, but may occur in some circumstances.   

Dr J.M. WOOLLARD:  I refer to subclauses (2) and (5).  Subclause (5) states - 

An amount declared for the time being under this section applies to the exclusion of the amount of 
$250 000 or an amount previously adjusted under this section. 

Subclause (2) states - 

A court may order a defendant in defamation proceedings to pay damages for non-economic loss that 
exceed the maximum damages amount applicable at the time the order is made if, and only if, the court 
is satisfied that the circumstances of the publication of the defamatory matter to which the proceedings 
relate are such as to warrant an award of aggravated damages. 

I was surprised at the amount the Attorney General mentioned for the journalist over east.  Does this subclause 
mean that if a precedent has been set in the past, the courts will follow that precedent in other cases?  Like the 
example the Attorney General gave with the journalist to whom the award was $600 000, could it be as high as 
$600 000 in a similar case that came before the court?   

Mr J.A. McGINTY:  The answer to the question is no.  Aggravated damages are awarded when two things are 
present.  First, if there has been something particularly bad about the nature of the publication - it may be a 
degree of malice that motivated it.   

Dr J.M. Woollard:  Is the Attorney General saying that it might be higher for aggravated damages and giving 
some instance?   

Mr J.A. McGINTY:  Aggravated damages can be awarded when two circumstances are present.  First, there is 
something particularly bad about the nature of the publication or defamation and, secondly, there is a 
demonstrable effect on the person who is hurt by or defamed in that publication.  When those circumstances are 
present, it is possible for the court to award more than the cap.  In layman’s terms, for a very bad defamation, the 
court has the discretion to go above the cap, otherwise it is limited to $250 000 indexed over time.   

Dr J.M. WOOLLARD:  Is this provision in the bill because of what has happened in the other states?  What 
type of thing would it be? 

Mr J.A. McGINTY:  This is the current law with the exception of the cap.  By bringing in a cap, we are making 
provision for it to be exceeded, in accordance with normal principles, in an extremely bad case.   

Dr J.M. WOOLLARD:  At the moment under common law there is no cap and damages have been awarded on 
a case-by-case basis.  Clause 35 will ensure that the cap will usually be $250 000.  However, in some 
circumstances in which there are aggravated damages, the court may use its discretion and award a higher 
amount.   

Mr J.A. McGinty:  Yes.   

Dr J.M. WOOLLARD:  I guess it is like workers’ compensation - this clause will mean most of the damage 
payouts will be below $250 000 and it would need to be a very extreme circumstance for the payout to be higher.  
If that is the case, has the Attorney General an idea of any circumstances that would attract a payout above 
$250 000?   

Mr J.A. McGINTY:  We are unaware of any case in Western Australia in which more than $250 000 has been 
awarded for non-economic loss.  I am not saying there has not been one, but if there has been we are unaware of 
it.  Members can see from the case the member for Nedlands cited of the $70 000 for the dentist who was falsely 
accused of murdering his wife - the implication was that he had murdered his wife.  I remember the case; it was a 
dastardly defamation.  We are talking about something beyond where Western Australia has previously gone on 
these matters.  The approach to be adopted by the courts will be to look at all the circumstances, apply the usual 
principles and fix an amount.  If that amount exceeds $250 000, the question is: is this a circumstance that would 
lead to an award of aggravated damages?  Precedent will continue to play an important role in assessing these 
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matters, but it will be subject to that cap, which can be exceeded in those exceptional circumstances to which I 
have referred. 

Dr J.M. WOOLLARD:  Is this clause, “Damages for non-economic loss limited”, and clauses 2 and 5 similar to 
legislation throughout the states? 

Mr J.A. McGinty:  Yes, absolutely. 

Dr J.M. WOOLLARD:  Again I wonder whether people will go jurisdiction shopping if our legislation has a 
clause on aggravated damages but other states do not. 

Mr J.A. McGinty:  This is the nationally uniform provision. 

Ms S.E. WALKER:  I remind the Attorney General that they are not actually nationally uniform.  That has been 
one of the thrusts of my arguments.   

It is interesting to note the section on remedies on page 104 of the Western Australian Law Reform Commission 
report on defamation, which we have been referring to in consideration in detail and which this clause in division 
3 is about.  I have not read the Australian Law Reform Commission report.  However, chapter 19 of the WA 
Law Reform Commission report refers to remedies.  It states that the traditional remedy for plaintiffs has always 
been an award of damages.  This clause will shift that focus to an offer to make amends for the purposes of a 
speedy correction to the defamation.  The Western Australian report on page 104 states that the theme of the 
ARC’s proposals is to ensure a speedy correction of a matter that is incorrect and defamatory.  It states that 
permitting a defendant to choose whether to publish a correction would amount to an offer to him to purchase, 
through payment of damages, a licence to destroy another person’s reputation.  Does that mean that the court 
would not have the power to order a correction order?  If a matter goes to trial and an offer to make amends does 
not work and no apology is made, it is possible for a publisher never to offer an apology under this legislation.  I 
think that is possible now. 

Mr J.A. McGinty:  That is right. 

Ms S.E. WALKER:  However, the ALRC and the WALRC recommended a correction order, as did the Martin 
report.  I am interested in that comment and wonder what the Attorney General thinks about it, given that the bill 
provides an opportunity to improve the law.  Is it true that if this bill lacks a provision giving a plaintiff the right 
to seek a correction order from a judge, the legislation will allow a defendant to choose whether he can purchase, 
through payment of damages, a licence to destroy another person’s reputation?  I do not want to harp on about 
this, but someone could say that any one of us was a criminal and that person would never have to apologise in 
the newspapers but, instead, just pay damages.  Could that scenario occur under this legislation? 

Mr J.A. McGINTY:  The answer to the question is yes.  Both law reform commissions, the Western Australian 
and the Australian, recommended that compliance with a correction order on the media should be compulsory.  
That is not a view that has been carried forward through this legislation or through the Standing Committee of 
Attorneys General.  Whether it should - 

Ms S.E. Walker:  Do you believe it should? 

Mr J.A. McGINTY:  I am relaxed about it.  The view has been taken, in achieving national uniformity, not to 
push some aspects hard in a particular direction; this was one of those aspects.  We believe that it is more 
important to achieve the offer to make amends procedure at the introduction of a defamatory imputation as an 
incentive to early settlement and an incentive for the media to correct the defamatory imputation than to have a 
court-mandated correction order at the conclusion of the proceedings.  I personally do not have a problem with a 
court-mandated correction order, but it is one of those things - 

Ms S.E. Walker:  You said that the other day. 

Mr J.A. McGINTY:  Yes, and I guess we sacrificed some aspects a little as we proceeded with the attempt to 
achieve national uniformity on this issue.  I think we have the more important thing; that is, the offer to make 
amends procedure. 

Dr J.M. WOOLLARD:  I am sorry, what was the Attorney General’s last comment about the more important 
thing? 

Mr J.A. McGinty:  The offer to make amends procedure, which is contained in this legislation.  Unless my 
memory serves me incorrectly, I do not believe that procedure had been considered previously by the Australian 
Law Reform Commission; it was more the court-mandated correction that it had considered. 

Dr J.M. WOOLLARD:  When the Australian Law Reform Commission considered that, did it say that rather 
than a case being heard by the Supreme Court, it could be heard by a tribunal?  A judge would have to be moved 
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from the Supreme Court to head a tribunal, but I wonder whether it might be more appropriate for that to be a 
judge who specialises in the area of defamation.  Was that considered? 

Mr J.A. McGinty:  Currently in the Supreme Court, one judge is allocated responsibility for defamation 
matters.  A few years ago, when I appeared before the court, that judge was Justice Tony Templeman. 

Mr J.R. Quigley interjected. 

Mr J.A. McGinty:  I am told it is Justice Hasluck at the moment. 

Dr J.M. WOOLLARD:  I was just thinking that it would be nice to have one person who specialises in 
defamation. 

Mr J.A. McGinty:  Judges do that as an administrative matter internally within the court.  How does the 
member for Mindarie know that it is Justice Hasluck? 

Mr J.R. Quigley:  I am being sued. 

Ms S.E. WALKER:  They are all being accused of defamation on that side of the house, I have noticed! 

Mr J.A. McGinty:  Falsely, I might say. 

Ms S.E. WALKER:  That is another gaping hole in this bill, which appears to have been cobbled together in the 
east.  It is disappointing that there is no provision in the bill for a correction order, when the WA Law Reform 
Commission, the Australian Law Reform Commission and the Attorney General’s own committee have said that 
there should be.  I am interested in where the concept of the offer to amend came from.  Has that concept been 
around a while or is it contained in legislation elsewhere? 
While the Attorney General is looking at his notes, I will ask another question, as it is important to understand 
this issue.  An offer to make amends is a new procedure and is an incentive for publishers to come up with a 
correction and to try to settle the matter very quickly; I understand that.  However, the problem is that not only 
newspapers but also corporations and people with lots of money may feel that they can destroy another person’s 
reputation, as the WA Law Reform Commission report said, because they have the money to do so.  I am 
interested to know whether the offer to make amends was part of the New South Wales legislation or where it 
came from. 
Mr J.A. McGINTY:  The offer to make amends provision is of recent origin.  It was inserted in the New South 
Wales act in 2002 and became operative in August 2003.  So that provision of the offer to make amends has 
come about in recent times as a result of the discussion that was taking place, and New South Wales brought it in 
as an amendment to its defamation act.   
Ms S.E. Walker:  In 2002? 
Mr J.A. McGINTY:  Yes.  At the time when this matter was starting up they made an amendment to their act 
and we had the Martin committee reporting.  New South Wales and Western Australia were the two major 
players in this area.  Obviously this new nationally consistent legislation is far more comprehensive than what 
New South Wales had in 2002. 

Ms S.E. Walker:  The Australian Law Reform Commission report did not consider offer of amends, but that 
was because it reported some time before this concept came into being in New South Wales. 

Mr J.A. McGINTY:  The Law Reform Commission? 

Ms S.E. Walker:  Yes, the Australian Law Reform Commission reported in 1978 or thereabouts. 

Mr J.A. McGINTY:  Both the Australian and the Western Australian Law Reform Commission reports are now 
many decades old but they still influenced the thinking and the way in which this legislation was put together, 
and I think there was some validity to their argument.  I think that when we were discussing this matter on 
Tuesday I said in response to the member for Alfred Cove that there was not a comparable provision in any other 
jurisdiction to the offer of amends procedure.  That was not correct.  What I meant to say was that this whole 
thing has come about in recent times and it is now clear that it was inserted in the New South Wales legislation 
with effect from 2003, and it is now contained in the Victorian, South Australian and Western Australian 
legislation.  The origins are recent. 

Ms S.E. Walker:  That offer of amends first commenced in the Defamation Act in New South Wales? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Is New South Wales changing its act at all? 

Mr J.A. McGINTY:  Yes.  The New South Wales Attorney General has told me that he now intends to replace 
its Defamation Act, because New South Wales already has a Defamation Act containing the new national 
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standard provision.  Bob Debus led the negotiations on behalf of all of the states with the commonwealth on this 
matter. 

Ms S.E. Walker:  Did the original 2002 act in New South Wales have any corrections orders? 

Mr J.A. McGINTY:  I do not think so. 

Ms S.E. Walker:  I have not read the SCAG report, but are there any statistics to show that that process works? 

Mr J.A. McGINTY:  It only came into effect in August 2003, so it is early days.  They do not have any 
corrections orders in New South Wales. 

Clause put and passed. 

Clause 36:  State of mind of defendant generally not relevant to awarding damages - 

Ms S.E. WALKER:  Is the state of mind of a defendant generally relevant for awarding damages in the common 
law at the moment? 

Mr J.A. McGINTY:  Clauses 36 and 37 need to be considered together, because state of mind is relevant to 
consideration of an award of exemplary or punitive damages.  That goes to the motivation of the defamer.  Given 
that we are abolishing exemplary and punitive damages, the defamation is not about the state of mind of the 
person who made it, but more the effect on the plaintiff and whether the esteem in which that person is held by 
his colleagues has been lowered as a result of the defamatory imputation.  Therefore, the answer is no in a 
normal defamation case, but yes currently if punitive or exemplary damages are being considered.  Given that we 
are abolishing those, the state of mind of the defamer is no longer relevant. 

Ms S.E. WALKER:  The Western Australian Law Reform Commission report at page 102, to which I referred 
the other day, refers to what are punitive or exemplary damages.  Reference is made to the case of Uren v John 
Fairfax and Sons, and the report states -  

Punitive damages are designed not to compensate the plaintiff for any harm caused, but to punish the 
defendant if his conduct in publishing the defamatory item was high-handed, insolent, vindictive or 
malicious or in some other way exhibited contumelious disregard of the plaintiff’s rights. 

I think that has now been transferred to the Criminal Code. 

Mr J.A. McGinty:  Yes, that is right. 

Clause put and passed. 

Clause 37 put and passed. 

Clause 38:  Factors in mitigation of damages - 
Ms S.E. WALKER:  One of the factors in mitigation of damages is that the defendant has made an apology to 
the plaintiff about the publication.  For instance, if a court says that a person should get $250 000 damages, but 
because he made an apology it will be $200 000, that is fine, but the bill provides that if a defendant has made an 
apology, that does not count, it does not assist the plaintiff in making out his case, because it is not to be seen as 
an admission of liability. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  What is the rationale for that?  For instance, at the moment is an apology admissible in a 
trial of a defamation case against the defendant?  At the moment, does the fact that the defendant has made an 
apology allow the court to give him a discount? 

Mr J.A. McGINTY:  The first provision is that an apology is not taken as a confession or admission of liability.  
This occurs in a number of areas - personal injuries, medical negligence - when an apology is sought, which 
might be all that a person is seeking for something that has gone wrong by way of an accident or, arguably, 
negligence.  That is often a way for people to settle their concerns.  For instance, if a doctor apologised for what 
went wrong in an operation, the person may not wish to pursue it legally, but there is a recognition that he has 
suffered harm as a result.  In the civil liability area we have said that an apology is not to be taken as an 
admission of liability unless it is accompanied by a statement such as, “I am sorry, because what I did was 
negligent”, in which case that is an admission but not an apology in itself.  The same principles are now being 
applied to defamation.  If someone says, “I am sorry, I got it wrong”, that will often be sufficient for people to 
regard a matter as being at an end.  In this legislation we are trying to encourage people to settle on the basis that 
saying sorry will not lead to the payment of hundreds of thousands of dollars.  However, if we get to the second 
step in the process when someone has been found to have defamed somebody, the fact that that person has 
apologised, while not relevant to the question of liability, ought to be relevant to the question of damages 
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awarded.  An apology in that context would often be seen to mitigate the loss of reputation that had been 
suffered.  It is really at two different stages.  I agree that it should not be seen as an admission of liability if it 
assists in the resolution of matters. 

Ms S.E. Walker:  Is it at the moment? 

Mr J.A. McGINTY:  Not necessarily.  It would be a matter of looking at each case and the individual 
circumstances.  We want to make it clear that a simple apology, and no more, is not an admission of liability; 
nor, depending upon its circumstances, should it be construed that way.   
Ms S.E. Walker:  At the moment, at common law can an apology be laid as evidence?   

Mr J.A. McGINTY:  Yes.   
Dr J.M. Woollard:  At the moment, if an apology is made in the same newspaper as the defamatory statement, 
does that settle things?   
Mr J.A. McGINTY:  Not necessarily, no.   

Ms S.E. Walker:  Only if the plaintiff wants it to.  It would be the plaintiff’s call.   
Mr J.A. McGINTY:  Yes.  This legislation will place it beyond doubt.  This is getting to the situation that the 
member for Alfred Cove has just described, which I think will be the rational position to be in.  That is why the 
legislation contains this provision.   
Dr J.M. Woollard:  That is what this legislation will do.  It will provide that it should not go any further than 
that.  
Mr J.A. McGINTY:  It provides that an apology can be made, but that that apology is not an admission of 
liability.   

Ms S.E. Walker:  But at the moment it can be.   

Mr J.A. McGINTY:  It can be, depending on the wording of the apology and the context in which it is given.  
However, under this legislation a simple apology and no more will not be an admission of liability.  After a trial 
in which it was found that a person had been defamed, any apology that the newspaper published would be 
regarded as a factor to mitigate its damages.   

Ms S.E. WALKER:  I put on the record that that does not seem quite right to me.  The plaintiff will be caught 
either way.  If a paper is recklessly indifferent to the impact of its statement on a person, such as in the example 
of the dentist who had been accused of murdering his wife, the paper can apologise the next day.  This bill will 
not encourage a person to proceed with an action for damages.  In the dentist’s case, his social and professional 
reputation would be seriously harmed.  If he challenged the paper under the offer to make amends provision and 
the paper apologised, he could go on to seek damages.  However, this legislation will not encourage a person to 
do so and that person will not be able to use the paper’s apology in the damages action.  I know that the Attorney 
General does not think that corporations have reputations and that he is probably trying to encourage people not 
to go on with trials.  However, this seems a bit unfair.  It will allow the publisher to be recklessly indifferent, 
issue an apology and then do it again.  It will be very hard to have a trial.  This legislation will encourage 
publishers to say a lot more.  I am sorry to make the Attorney General laugh at what I am saying.   
Mr J.A. McGinty:  No, you don’t.  I am sorry; I wish you did.   
Ms S.E. WALKER:  I am trying to work out how a plaintiff will feel about this and what the impact of the bill 
will be on the average punter, as the Attorney General likes to call them when he gives addresses on defamation.  
At the moment, if a person is given an apology, that person can seek damages and take the apology to the court 
as proof that the defendant thought he was in the wrong.  However, this bill will act as a disincentive.  If 
damages are awarded, it will act as a reward to the publisher.   
Dr J.M. WOOLLARD:  I have listened to the comments of the member for Nedlands about the offer to make 
amends.  Following the description of the offer to make amends, the bill refers to almost a description of the 
contract associated with the offer to make amends.  If a defamatory statement were to be made a second time, the 
contract drawn up between the two parties after the second occurrence surely would be different from the 
contract drawn up after the first occurrence.  Would that be a way of dealing with the issue?  The member for 
Nedlands has raised a relevant issue.  Statements could continue to be made with offers to make amends, but 
surely a way around that would be that the offer to make amends after the second occurrence would not be the 
same as the offer made after the first occurrence.  The same contract would not be made with a publisher on the 
second occasion.  Would the contract that follows the offer to make amends be the same on each occasion?  Is 
there flexibility in the bill to deal with circumstances such as those described by the member for Nedlands?   

Mr J.A. McGINTY:  The offer to make amends relates to each individual defamation.  It is not relevant if a 
publisher publishes a new defamation of a comparable nature in the future, so it would not occur for a second 
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time.  It works this way: if a person is defamed by a newspaper, and the newspaper publishes an apology to that 
person, which would be fairly early in the piece, that would be some indication of that person’s position and 
reputation in the light of the defamation and the damage that he or she had suffered.  Generally speaking, under 
the offer to make amends provision, the apology, coupled with other factors, including perhaps some monetary 
compensation, would be the end of the matter.  If the newspaper were concerned about the case going to trial, it 
might publish a full apology with a view to minimising the damages it would have to pay in the event that the 
offer of amends procedure failed.  I think that the thrust of defamation law should be about preserving and 
restoring reputation, and I think that an apology and a retraction goes some considerable way to helping restore 
what has been damaged.  It is appropriate for the court, in its final order for damages when defamation has been 
found to have occurred, to take into account the fact that the defamer had taken some steps to help restore the 
reputation that had been damaged and reduce the amount of damages accordingly.  That is the general thrust of 
this legislation.  That is a fairly balanced way to handle it.  To not have that provision would encourage the 
newspaper to never apologise.  There is an encouragement to apologise, which in the public mind is a 
recognition that it has done wrong and wants to help restore that person’s reputation.   

Dr J.M. WOOLLARD:  The Attorney General has very much focused on newspapers and journal articles.  
How will this provision relate to a publication within a professional group?  Let us say that one professional 
sends a letter to a group of professionals that defames another person.  Under the offer to make amends 
provision, would the person who made the defamatory statement need to send a copy of the apology to the entire 
professional group or just publish it in the professional magazine?  

Mr J.A. McGINTY:  It would all depend on the circumstances.  I will give the hypothetical example of a 
cardiologist who complains that he has been defamed by a letter sent out by a fellow cardiologist to other 
cardiologists and general practitioners.  In that situation, the person who has been defamed might want the 
apology to be distributed to the same group of people who received the original communication, and that could 
be sufficient.  On the other hand, the cardiologist might want an advertisement printed in The West Australian, in 
which case another million people who had never heard about the defamation in the first place would be made 
aware of it.  That might well be counterproductive.  It all depends on the circumstances.  It will be subject to 
negotiation between the person defamed and the defamer.   

Mr J.N. HYDE:  I also support this provision of the bill.  There was an important example of a very small 
apology in yesterday’s The West Australian.  It offered an apology to the imam of the Perth mosque, whom the 
newspaper had inadvertently labelled, in effect, the crazy imam from overseas who is advocating terrorism and 
other things against westerners.   

Mr J.A. McGinty:  It was a shocking defamation, I must say.   

Mr J.N. HYDE:  It was an appalling defamation. 

Ms S.E. Walker:  How did it happen? 

Mr J.N. HYDE:  They used the wrong photograph.  They were talking about that very bad person, but they used 
a photograph of the very peace-loving Perth imam.  I suggest that under this legislation the apology would have 
been much more effective and would have addressed the real damage that was done to not only the local Muslim 
community but also the perception of terrorism in the wider Australian community.  That is a classic example of 
how the existing situation does not encourage a proper response to defamation. 

Ms S.E. Walker:  What was wrong with the response that you are talking about?   

Mr J.N. HYDE:  It was a tiny one-paragraph item that said, “Sorry, we got it wrong.  We transposed the 
photographs.  We were talking about this Muslim man, but we used a photo of a Western Australian citizen, the 
revered imam in Perth.”  This legislation will force not only newspapers but also professional groups, and others, 
to consider the real damage that is caused by defamation, rather than as their first response engage a high-
powered Queen’s Counsel to write a threatening letter so that the matter is swept under the carpet.   

Ms S.E. WALKER:  At the moment can a publisher use an apology to mitigate damages? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. WALKER:  At the moment a plaintiff can use the fact of an apology to mount his or her case.  
However, under this legislation, that right will be taken away.  At the moment a publisher can use an apology to 
mitigate damages.  Under this legislation, a publisher will be allowed to keep that right.  When the Western 
Australian Law Reform Commission looked at this matter, it recommended a new remedy of a correction order 
to force a publisher to apologise.  Currently, there is nothing in the common law, as I understand it, to force the 
publisher of defamatory material to apologise.  Under this bill, there will still be nothing.  That means there is a 
gaping hole in the legislation.  The offer to make amends is great.  However, there should also be the remedy of 
a correction order.  Why is there not such a remedy?  I have read Bob Richardson’s article in Brief of November 
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2003.  He is a barrister at Francis Burt Chambers.  He looked at the Attorney General’s motives and why the 
Attorney General was bringing on this matter and said -  

The most likely source of Mr McGinty’s impetus is the media.  Even the Advisory Committee 
appointed by Mr McGinty has a strong media background.   
The Australian, in its editorial on Wednesday 2 October 2002, praised Mr McGinty’s initiative in 
moving to reform a system of law that “ . . . is complex, fragmented and open to abuse by plaintiffs who 
believe in saving reputations through fat payouts”.  But The Australian made no reference to its own 
financial interest in supporting reform.  Neither did it refer to the potential for abuse by a media 
industry unfettered by legal restraint.   
If a plaintiff’s right to damages are diminished or restricted -  

as they are here -  
what will operate to protect the rights of an individual?   

He said also -  
So if the media is behind this push, what’s their motive?  Without doubt, it can only be seen as an 
attempt to make it harder for plaintiffs to sue, that is, even harder than it already is.  And is it because of 
a heartfelt commitment to freedom of speech or a steadfast devotion to the balance sheet?  Sensational 
journalism and scandal increase circulation and ratings which, in turn, increase profits.   

That is very interesting.  He then went into some history about how past editors of different newspapers in this 
state have tried to silence petitioners to the Legislative Council.   
I have nothing against newspapers.  They do a very good job in exposing some issues.  However, the problem is 
that we cannot find anywhere in the bill what defamation actually means.  The average punter cannot look at this 
uniform national legislation and find the meaning of defamation.  The average punter cannot find the meaning of 
publication.  Not only that, but even if the average punter is lucky enough to find the meaning of defamation and 
believes he has been defamed, he cannot seek through this legislation a correction order for an apology.  The 
Attorney General says that the offer to make amends will improve that situation.  He is wrong.  Under this bill, 
the publisher of defamatory material is not required to make an apology at either the offer to make amends stage 
or the trial stage.  I am told that the Labor Party in New South Wales is very close to the media.  The Attorney 
General would know whether that is true.  I do not know whether it is true, but it has been said.  It seems to me 
this is making it easier. 
Mr J.A. McGinty:  Are you suggesting that I am very close to the editor of The West Australian? 

Ms S.E. WALKER:  No, but the Attorney General has to do what he is told when it comes to national politics.  
The Attorney General is not the point man in national politics.  Bob Debus is.  He is the one who controls us, 
actually.  I am thinking about a person who has been defamed.  Even a person like the Attorney General gets 
upset when he is defamed.  We will support the bill, because it will tighten things up, but, frankly, it is a good 
thing that we are going through the bill in consideration in detail, because it falls very short of the mark.   
Dr J.M. WOOLLARD:  On the whole, this is good legislation, even though I disagree, as I said earlier, with the 
proposed number of employees there can be in a corporation that does not have cause of action under this 
legislation.  I have listened to the member for Nedlands’ comments about how a newspaper or journal should be 
required to publish a correction order.  I accept that if a correction order is published, that will go some way 
towards diminishing the costs.  However, I also think the member for Nedlands is right when she said that if 
newspapers or journals realise they have made a mistake in something they have published, surely they would 
themselves want to correct that for the sake of their own credibility. 
Mr J.A. McGinty:  You may be giving a bit too much credit to some elements of the media there!  
Dr J.M. WOOLLARD:  Why was that not included in this legislation?  Why are they not required to publish a 
correction saying they have made a mistake?  That seems a very fair and reasonable thing to ask them to do.   
Mr J.A. McGINTY:  It was recommended by the Western Australian Law Reform Commission, the Australian 
Law Reform Commission and the Martin committee report.  The arguments against it are to be found in the letter 
from Bob Debus, the New South Wales Attorney General, representing all the states, to the federal Attorney-
General, Philip Ruddock, dated 2 May 2005, from which the member for Nedlands has read extensively.  With 
regard to correction orders, the letter states at page 3 - 

Almost every submission received by the States and Territories rejected court ordered corrections.  One 
of the most common criticisms was that they necessarily come at end of litigation, sometimes many 
years after the original defamatory publication, and do not promptly vindicate the plaintiff’s reputation.  
This point was virtually conceded in the outline of the Commonwealth’s proposal for a national 
defamation law, published in July 2004: “Correction orders could only be made after the court had 
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found for the plaintiff.  It does not seem practical to require the court to make correction orders without 
the benefit of having heard all the evidence” . . .  

You will recall that in my letter to you of 4 March 2004 I expressed similar concerns about correction 
orders.  This is why State and Territory model provisions emphasise the need for parties to engage in 
the offer of amends procedure, as soon as practicable after the alleged defamatory material is published. 
If a plaintiff is keen for a correction to be published, there is nothing to prevent a plaintiff raising this 
with the publisher when negotiating an offer of amends.  Any unreasonable failure by a publisher to 
agree to a settlement offer proposed by a plaintiff can result, ultimately, in an adverse costs award.  In 
determining whether an offer was reasonable, the court must have regard to any correction/apology 
published, including its prominence; target audience and timeliness. 

I think that summarises the argument, not against correction orders themselves, but in favour of the offer of 
amends procedure as a more beneficial procedure, which will, generally speaking, contain a correction 
published.  However, that is not mandatory; it will still be up to the individual publisher to agree to. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 5512.] 
 


